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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

ARG ERHR BT GTOE AEET
Revision application to Government of India :
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. 110001 & @Y T =MLY | :

(i A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :

(i) uﬁwaﬁmﬁ%wﬁﬁwﬁ?ﬁaﬁmﬂaﬁﬁﬁﬂ%mmammwﬁﬁmﬁﬂﬁ HUEATR A TR
Wﬂ'\fﬁwraévﬂ?rgqqrn‘ﬁ,m%wmwﬁaﬁﬁwmﬁmmwﬁﬁwaﬁmaﬁ
R g8 B

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country' or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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In case of rebate of duty of excise on goods exported to any céuntry or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In'case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. :

LR Seued Yoo (3Ie) e, 2001 & P 9 @ aioeia R wus e sg-8 # a1 uiedl #,
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. 5
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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(a)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of. Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) aﬁwaﬁwﬁﬁwa@ﬁwwﬂ@w%ﬁmwma%mmmww
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of applicatioh or O.1.O: as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) Emwﬁﬁw&wmmﬁmﬁ@?ﬁmmﬁmm%vﬁmw
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mw,mwwwwmwmw(ﬁm),ﬁﬁmﬁ%méﬁ
e Fi9T (Demand) Td &5 (Penalty) H1 10% T STAT LT Sfard ¥ | gTeife, JieaH qd S 10
HUL TAT g |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) ’
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; -
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribufn;éjl", on; pAay,'\"cfa\f;.t;gf
10% of the duty demanded where duty or duty and penalty are in dispute,-(_-;gg&penta;\:l’gy, W‘,"?&?
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penalty alone is in dispute.” TN iy
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CRDER IN APPEAL

M/s Bergek Pints Limited (Now British Paint Division), Godown No. 7, |
Jamnagar Estate, B/h Alifa Hotel, N. H. No-8, Aslali, Ahmedabad- 380015 -
(Dealer Reg. AABCB 0976E XDO043) (hereinafter referred to as
‘appellants’) have filed the present appeals against the Order-in-Original
number MP/11/AC/Div-1V/17-18 dated 09.11.2017(hereinafter referred to
as ‘impugned orders’) passed by the Asst. Commissioner, CGST, Div-1V,
Ahmedabad- South Commissionerate, Ahmedabad (hereinafter referred

to as ‘adjudicating authority’).

2. The facts of the case, in brief are that appellant, register dealer u/r
9 of CER, 2002, have cleared the paints from his depot after process of
‘tinting’ in said depot. The process of Mixing base paint with the
colourant(s). to obtain the paint of desired shade is referred to as ‘tinting’
which amounts to manufacture in terms of section 2(f)(iii) of CEA, 1944
(substituted w-.e.f. 01.03.2003- packing/repacking, labeling/relabeling
amounts to manufacture). During 01.10.2015 to 30.09.2016, appellant
had cleared 3583 ‘Itrs/kg of paint after tinting on which C.Ex. duty of Rs.
96,714/~ u/s 4 of CEA, 1944 had not paid._

3. Adjudicating authority confirmed the C.Ex. duty of Rs. 96,714/- u/s
11-A with interest liability u/s 11AA and impoSed the penalty of Rs.
96,714/- u/r 25 of CER, 2002 r/w Section 11AC of CEA, 1944,

4.  Being aggrieved with the impugned order, the appellants preferred
an appeal on 05.01.2018 béfore the Commissioner Appeals, CGST,
Ambawadi GST Bhavan, Ahmadabad wherein it is contended that-
a. Depot at Ahmadabad receives duty paid Base paint and
strainer from its manufacturing plant situated at Sikandrabad (U.P.)
which clears goods on MRP.
b. Some quantity of Base paint are c_Ieared as such but some
quantity of base paint is subjected to ‘tinting” process for which lid
of container of base paint is opened and sr%’all quantity of strainer is
added to obtain required shade and again lid is placed back.
C. CBEC vide circular No. 247/81/96-Cx dated 03.10. 1996 has
clarified that consequent upon undertaking ‘tinting’ proc;ss changes,,;\.,w

do not take place, no goods having different name, charactér ri,fus '

XTC A ':so;.af~° :
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emerges and base paint remains the same after ‘tinting’. Therefore
‘tinting’ does not amount to manufacture u/s 2(f) of CEA, 1944,

d. W.e.f. 01.03.2003 the definition of the term ‘manufacture’
was amended by addition of sub-clause (iii) vide which packing or
re-packing, labeling or re-labeling of container to render product
marketable amounts to manufacture. That consequent upon
amendment in definition, CBEC circular has neither been withdrawn
nor rescinded.

e. The last clause in section 2(f)(iii) reading ‘to render the
product marketable to consumer’ is pre-requisit for any of the
specified activities to amount to manufacture. The base paint is also
sold as such without tinting, it is therefore marketable. In this view,
the amended definition is not applicable.

O 5. Personal hearing in the case was granted on 31.10.2018. Shree
M.A. Mateen, Sr. V.P. and Shri M. R. Arya, Advocate, Consultant appeared
before me and reiterated the grounds of appeal. They submitted citation
248 ELT 812 (T) in case of Berger Paint India Ltd and other citation of
Commissioner (A)'s order. They further stated that where interpretation

is involved no penalty should be imposed.

DISUSSION AND FINDINGS

@ 6. I have carefully gone through the facts of the case on> records,
grounds of appeal in the Appeal Memorandum and oral/written
submissions made by the appellants, evidences produced at the time of

personal hearing.

7. The process of ‘Tinting’ involves adding required quantity of strainer
with emulsion/enamel base and mixing them in order to obtain the
desired shade of the emulsion/enamel as per the requirement of
customer. In other words the base paint is tinted with the desired
quantity of strainer to make the prbduct into a particular shade according

to the customers’ specification.

8. Appellant has contended that CBEC vide circular No. 247/81/96 -Cx
dated 03.10.1996 has clarified that process of ‘tinting’ does not amount

to manufacture and same has not been retracted even after mtroducthnijﬂ
of new clause (iii) in section 2(f), therefore tinting actlv1ty éarr__;'d, ou; o

JU‘

along with packing-repacking and labeling-relabeling should\rfje‘t;éiﬁf”
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to manufacture. In this regards I am considered view that said circular is
issued for activity stated in clause (i) and (ii) in section 2(f) and still
relevant for said clause (i) and (ii) of section 2(f). said circular is not
applicable for activity stated in section 2(f)(iii) to qualify manufacture for

purpose of imposing C.Ex. duty u/s 4 of CEA, 1944,

9. The definition of the term “manufacture” as given under Section
2(f)(iii) of Central Excise Act, 1944, reads as under:

“(f) “manufacture’ includes any process,-

) .

(iii)  which, in relation to the goods specified in the third Schedule,
involves packing or repacking of such goods in a unit container or
labeling or re-labelling of containers including the declaration or
alteraration of retail sale price on it or adoption of any other
treatment on the goods to render the product marketable to the
consumer and the word "manufacture” shall be construed

accordingly.”

10. Interpretation of definition, by dissecting it three different activities

separately, as per department view is as below-

a. “manufacture’ includes any process, which, in relation
to the goods specified in the third Schedule, involves packing
or repacking of such goods in a unit container or

b. “manufacture’ includes any process, which, in relation
to the goods specified in the third Schedule, involves labeling
or re-labelling of containers including the declaration or alteraration
of retail sale price on it or

C. “manufacture’ includes any process, which, in relation
to the goods specified in the third Schedule, involves adoption
of any other treatment on the goods to render the product

marketable to the consumer

11. After ‘tinting’ in white base paint in depot appellant have affixed label
to shade obtained in container. Appellant is selling white base paint as it
is and also after undertaking ‘tinting’ activity to obtain desired shade.

RN

Contention of appellant, in terms of above sub-definition (c), IS/EDQ\ bgse\

‘o,ET-_

paint itself marketable, which shows that even without ‘tmtlng
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Appellant is silent upon packingor repacking labeling or re-labelling of
containers including the declaration or alteraration of retail sale price on it
stated in above dissected sub definition (a) and (b).

12. It has been argued, by the appellant,_that the processes outlined in
the amended Section 2(f) are to be construed as activities which should
make the product marketable. Appellant is twisting definition by adding
comma (,) between the sentence “....ieueniOF adoption of any other
treatment on the goods” and “to render the product marketable

to the consumer......... ” as below

“(iii) which, in relation to the goods specified in the third
Schedule, involves packing or repacking of such goods in a unit
container or labeling or re-labelling of containers including the

. declaration or alteraration of retail sale price on it or adoption of -

any other treatment on the goodsy to render the product
marketable to the consumer and the word "manufacture"” shall

be construed accordingly.”

If comma is added between above two sentence as above then the

phrase “to_render the product marketable to the consumer” would

become common for all three activity stated above and the final

interpretation would be as below-

a. wmanufacture’ includes any process, which, in relation
to the goods specified in the third Schedule, involves packing
or repacking of such goods in a unit container to _render the product

marketable to the consumer
b. wmanufacture’ includes any process, which, in relation
to the goods specified in the third Schedule, involves labeling

or re-labelling of containers including the declaration or alteraration
of retail sale price on it to render the product marketable to the

consumer
C. “manufacture’ includes any process, which, in relation
to the goods specified in the third Schedule, involves adoption

of any other treatment on the goods to_render the product

marketable to the consumer

13. Any bulk goods/ large container which is re-packed to smaller

container was marketable prior to such repacking otherwase sald/bulk 9‘

goods/ large container would not have been sold after manufaci:gcurmg t%
ingshall
g,hr ,'.'/

re-packer. Therefore contention of appellant that packlng/repac

8
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not be covered in section 2f(iii), if bulk pack/large container from which

they are made, are marketable “as it is”, is not convincing.

14. 1 find that whatsoever small tinting [i.e. adoption of any other
treatment as stated in section 2(f)(iii)] is done on the base paint the
process would amount to manufacture as without tinting the products are
not saleable in the ultimate consumer, therefore in terms of dissected

sub-definition (c), the said process amounts to manufacture for the
purpose of section 2(f)(iif). In the case of Air Liquide North India Pvt. Ltd.
vs. C.C.E., Jaipur - 2011 (271) ELT 321 (SC) in the Honble Supreme
Court, it has been has held that the phrase marketable to the consumer

means marketability to the person who purchases the product for his own

consumption.

15. CESTATE final order No.55744/2016 dated 03.01.2017 in Central
Excise Appeal No.692 of 2010 in case of Berger Paints India Ltd. (Rajdoot
Division), Appellant, Vs. Commissioner of Central Exccise, Delhi-I had
held that process o'f packing-repacking, labeling-relabeling carried out for
the purpose of carrying out “tinting” amounts to manufacture in terms of
new amended definition of section 2(f)(iii) and further it is held that “to
render product marketable” should not be read in context of packing-

repacking, labeling-relabeling. Relevant para 3 of said judgment is

reproduced as below-

“The amended clause of Section 2(f) clearly specifies that the

activity of packing or repacking as well as labeling or relabelling

of containers would amount to manufacture. Having said so, the

definition_further states that the said activity shall also include

the activity in the nature of alteration of the retail sale price or

adoption of any other treatment to the goods which would

render the goods marketable to the consumer. The requirement

of marketability would always be there to consider the product

as _manufacture, however, in the definition of Section 2(f), any

treatment given to the goods with the intention to make the

product further marketable to the consumer also _amounts to

manufacture . It is fairly obvious that the ultimate consumer of

the paints shall be interested in purchase of paints of the
required shade and not base paint. Consequently, the process of
tinting resulting in the paint of the required shade is definitely

covered within the amended definition of manufacture given in:

Section 2(f). Consequently, the orders passed by the authogi.t_’fi,,
below holding the process as amounting to manufacture ca"rﬁfrnfgt

be faulted with and is required to be upheld.....” % SN i

4




8 V2(32)153/AHD-1/2017-18

16. Since the activity carried out appellant amount to manufacture in
terms of above dissected sub-definition (a), (b) 5nd (c), they should have
discharged Central Excise duty liability on the goods cleared to various
customers after tinting process and should have followed all the
procedures and formalities as envisaged in the Central Excise rules, after
getting themselves registered under Rule 9 of Central Excise rules, 2002
as a manufacturer. In view of the above facts and circumstances, I hold
that the said process amounts to manufacture in terms of Section 2(f)(iii)
of Central Excise Act, 1944 and appellant is liable to pay duty demanded
in SCN with applicable interest u/s 11AA.

17. Now coming to issue regarding imposition of penalty of Rs. 96,714/-
(equal to duty )u/r 25 of CER, 2002 r/w Section 11AC of CEA, 1944, I find
that the present SCN is periodical in nature, therefore can not be any
malafied intension to evade the duty as it is known to department.
Moreover appellant is of strong view that ‘tinting’ does not amount to
manufacture and as such they are not required to pay duty for activity
carried out in their depot. It is question of interpretation of rule, circular
etc, therefore I am considered view that penalty should not be imposed.
My view is supported by CESTATE final order No.55744/2016 dated
03.01.2017 in Central Excise Appeal No.692 of 2010 in case of Berger
Paints India Ltd. (Rajdoot Divisi5n), Appellant, Vs. Commissioner of
Central Exccise, Delhi-I had held at para 4 of order that-

"4, The process of tinting of base paint is not a new process in
the industry. CBEC has taken the view in 1996 that such process
cannot be considered to be process of manufacture. However,
this viewf"‘merits revision amendment of Section 2(f). The
appellant have entertained a bona fide view that process of
tinting may not be liable to excise duty in the light of long
standing practice in the industry and CBEC clarification. It is also
to be noted that the demands in the present case have been
made for the period immediately after the amendment of
Section 2(f) .As such, we are of the view that the allegation of

suppression made against the appellant cannot be sustained....”

18. In view of above I set aside the Penaity of Rs. 96,714/- imposed and
up-hold the impugned OIO as far as it relates to duty confirmed with
interest as discussed in foregoing paras. Appeal filed by the appellants 1s( o
partly allowed. | / e \

19. mmﬁﬁﬁmwmmﬁm@mé@m
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19, The appeals filed by the appellant stand disposed off in above

terms.
£3hﬁﬁfﬁiz/’
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ATTESTED
L
(R.R. PATEL)

SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD

To,

"M/s Berger Pints Limited

(Now British Paint Division),
Godown No. 7, Jamnagar Estate,
B/h Alifa Hotel, N. H. No-8, Aslali,
Ahmedabad- 380015

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad South .

2) The Commissioner Central Tax, CGST,Ahmedabad South.

3) The Asst. Commissioner, Central Tax, Div-1V, Ahmedabad South
4) The Asst. Commissibner(System), Hg, Ahmedabad South.

5) Guard File.

6) P.A. File.
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